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Menor andum and O der

WLLIAME. SMTH, United States District Judge.

This case arises out of a fire at the Pocasset Lodge (the
“Lodge”), an assisted living facility in Johnston, Rhode Island.
The owner of the Lodge and its insurer have sued the Defendants
for property danage related to the fire. Before this Court are
the parties’ respective objections to the tw Reports and
Reconmendations of Magistrate Judge Alnond concerning the
Def endants’ notions for summary judgnent. The Court generally

adopts the recomendati ons of Magi strate Judge Al nond, but wites



separately to address the issues raised by the parties in their
objections and to clarify the focus of further proceedings.

| . Backgr ound

On Novenber 10, 2002, a fire broke out at the Lodge, causing
significant property damage. About one year later, on Novenber
6, 2003, Holiday Retirenent Corporation* (“HRC'), and its
insurer, Travelers Indemity Conpany of Illinois? (“Travelers,”
and, together with HRC, the “Original Plaintiffs”), brought a
diversity suit for damages agai nst t hree def endant s:
SinmplexGinnell LP (“Ginnell”), Shilo Automatic Sprinkler, Inc.

(“Shilo”), and Patricia Carlton3. In their Conplaint, the

! HRC was originally alleged to be the owner of the Lodge. This
was error. (Mem and Oder, 3/28/05 at 4.) HRC was the
managemnment conpany whi ch provi ded nanagenent, risk managenent, and
i nsurance services to the true owner of the Lodge, Johnston
Retirenent Residence Limted Partnership (“Johnston”). (Pl's.”’
First Am Conpl. at 3.) As wll be explained bel ow, Johnston was
| ater substituted for HRC in the First Anended Conpl aint in order
to renedy this error.

2 Bot h Johnston and HRC wer e desi gnated as naned i nsureds under the
i nsurance policy issued by Travelers. (Pls.” First Am Conpl. at
4.) Travelers partially reinbursed Johnston (via paynents to HRC
as pay agent) for property danmage, and is therefore present in this
action as subrogee of the rights of Johnston. (l1d.)

® Patricia Carlton, who is alleged to have started the fire at the
Lodge by negligently disposing of a cigarette, is no longer a party
to the action pursuant to the First Arended Conpl ai nt, based on the
di scharge of a default judgnment against her in bankruptcy. (PIs.
First Am Conpl. at 5.)



Oiginal Plaintiffs alleged that Ginnell, who perfornmed periodic
i nspections of the Lodge’'s fire protection system failed to
properly inspect the sprinkler system and to warn the O ginal
Plaintiffs of the sprinkler systenmis deficiencies. In addition,
the Original Plaintiffs alleged that Shilo failed to install a
fully operational fire protection system pursuant to a design and
installation contract (the “1989 Contract”) wth the Oiginal
Plaintiffs.

On January 7, 2004, Ginnell filed its Answer to the
Oiginal Plaintiffs action, and cross-clainmed against Shilo for
contribution and indemity. Thereafter, on OCctober 1, 2004,
Ginnell filed a Motion for Sumrary Judgnment against the Original
Plaintiffs based upon excul patory language in a fire inspection
and testing agreenent (the “1991 Agreenent”) between HRC and
Ginnell’s predecessor, RI-CONN Fire Systens, Inc. (“RI-CONN),
by which HRC allegedly waived certain clains it mght have
against RI-CONN or RI-CONN s assignees.* In their Qpposition,
filed on Novenber 2, 2004, the Oiginal Plaintiffs did not
di spute the validity of the exculpatory clause. Rat her, the

Oiginal Plaintiffs argued that Ginnell was not entitled to the

“1n 1999, RI-CONN sold all of its stock to Ginnell Corporation,
who, in turn, assigned its interest under the 1991 Agreenent to
Ginnell. (Report and Rec., 3/4/05, at 5.)



limtation of Iliability because the 1991 Agreenent was never
properly assigned from Ginnell’s predecessor to Ginnell, and
that even if it was, the clause applied only to the Lodge s
“protective signaling systenms” -- not to the testing and
i nspection of the sprinkler systens. Ginnell filed its Reply on
Novenber 12, 2004.

Meanwhi |l e, on January 30, 2004, pursuant to a Late Answer
Stipulation anong the parties, Shilo filed its Answer to the
Oiginal Plaintiffs’ Conplaint and to Ginnell’s Cross-claim
Shil o subsequently noved for summary judgnment against both the
Oiginal Plaintiffs and Ginnell on Novenber 29, 2004. In its
Motion for Summary Judgnment, Shilo argued that the Oiginal
Plaintiffs’ Conplaint and Ginnell’s Cross-claim were barred by
the ten-year limtations period on certain construction-related

tort clainms, set forth in RIl. Gen. Laws § 9-1-29.° Shilo al so

® Section 9-1-29 provides, in relevant part:

No action . . . in tort to recover danmages shall be brought
agai nst any architect or professional engineer who designed,
pl anned, or supervised to any extent the construction of
i nprovenents to real property, or against any contractor or
subcontractor who constructed the inprovenents to rea
property, or material suppliers who furnished materials for
the construction of the inprovenents, on account of any
deficiency in the design, pl anni ng, super vi si on, or
observation of construction or construction of any such
i nprovenents or in the mterials furnished for the
i nprovenents:

(1) For injury to property, real or personal, arising out
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argued that the Oiginal Plaintiffs’ Conplaint was barred because
of a lack of privity between HRC and Shilo under the 1989
Contract. The Oiginal Plaintiffs and Ginnell filed Objections,
and Shilo filed its Reply on February 8, 2005.

Ginnell’s Mtion for Sunmary Judgnment against the Oiginal
Plaintiffs and its Cross-claim against Shilo, together wth
Shilo’s Mdtion for Summary Judgnent against the Oigina
Plaintiffs and Ginnell, were subsequently referred to Magistrate
Judge Alnond for a Report and Recommendati on. Follow ng a
hearing on both matters on March 1, 2005, Magistrate Judge Al nond
issued a Report and Recommendation on March 4, 2005 (the “March
R&R’), recomending that this Court grant Ginnell’s Mtion for
Summary Judgnent against the Original Plaintiffs. Specifically,
Magi strate Judge Al nond reasoned that: Ginnell was a valid
assi gnee of the 1991 Agreenent and therefore was entitled to the
sanme limtation of liability enjoyed by its predecessors to the

1991 Agreenent; Ginnell and HRC did not agree to supercede the

of any such deficiency;

(3) . . . nore than ten (10) years after substantial
conpl eti on of such an inprovenent

RI. Gen. Laws § 9-1-29 (1997).



1991 Agreenent wth a 2003 invoice (which contained no
excul patory clause)® and the limtation-of-liability clause was
not limted to “protective signaling systens,” but rather applied
to the inspection and testing of the sprinkler systens as
provided in the 1991 Agreenent. Although the March R&R did not
say so explicitly, Magistrate Judge Alnond later clarified, by
way of witten response to a letter inquiry from Shilo’ s counsel,
dated April 25, 2005 (the “April 25 Cdarification”), that the
March R&R' s recommended grant of summary judgnment to Ginnell
would (if adopted) render Ginnell’s Cross-claim against Shilo
noot . Meanwhile, on Mrch 14, 2005, the Oiginal Plaintiffs
filed an Objection to the March R&R, setting forth four findings
to which they objected but failing to identify any basis for
these objections. On April 1, 2005, Ginnell filed its Response
to the Original Plaintiffs’ Objection, stating that the Objection

violated Rule 32(c)(2) of the Local Rules of the United States

® This argunent arises out of an exchange of emmils between HRC and
Grinnell over the whereabouts of the 1991 Agreenent. In Septenber
2003, HRC sent an email to Ginnell seeking a copy of the service
contract in effect fromNovenber 1, 2002, through Cctober 31, 2003
(i.e., the 1991 Agreenent, which was automatically renewabl e each
year) -- covering the period of the fire. Wen Ginnell could not
| ocate the 1991 Agreenent, Ginnell advised HRC by email that the
i nvoi ce paid by HRC under the service contract in effect for 2002 -
2003 “woul d serve” as the agreenment for this period. (Report and
Rec., 3/4/05, at 6-7.)



District Court for the District of Rhode Island because it failed
to specify the basis of the Original Plaintiffs’ objections.
Significantly, the March R&R did not address Shilo' s Mtion
for Summary Judgnment against the Original Plaintiffs or Ginnell.
This is because just prior to the March 1, 2005 hearing, the
Oiginal Plaintiffs filed a Mtion for Leave to Anend the
Complaint to substitute HRC wth Johnston (who, together wth
Travelers, are collectively referred to as the “Plaintiffs”) as
co-Plaintiff, which would necessarily nmoot Shilo’s argunent that
no privity existed between itself and HRC Shilo and G innel
each filed an Opposition to the Mdtion, and a hearing was held on
March 16, 2005. At the hearing, counsel for the Oiginal
Plaintiffs indicated that if it were allowed to anmend the
Complaint, Ginnell’s limtation-of-liability arguments against
HRC, which were addressed by the March R&R, would “equal ly apply”
to Johnston. To argue otherwise, the Oiginal Plaintiffs
mai nt ai ned, woul d be “disingenuous.” |In a Menorandum and Order,
filed on March 28, 2005, Magistrate Judge Al nond granted the
Motion, contingent upon the novants’ paynent of fees for pleading
i naccuracies. This Menorandum and Order also nodified the March
R&R, stating that the March R&R “shall be deened to apply to

Plaintiffs First Amended Conplaint and also constitute a



recommendation that the District Court grant Ginnell’s Mtion
for Summary Judgnment as to the claimmde against it in the First
Amended Conplaint.” (Mem and Order at 6.)

On April 7, 2005, the Oiginal Plaintiffs filed their First
Amended Conpl ai nt, substituting Johnston for HRC. That sane day,
Magi strate Judge Al nond issued a Report and Recommendation (the
“April R&R’), recommending that this Court deny as noot Shilo’'s
Motion for Summary Judgnent against the Plaintiffs since the
First Amended Conplaint’s substitution of Johnston elimnated
Shilo’s “no privity” argunent. | mportantly, the April R&R did
not address Shilo’'s argunent that summary judgnment should be
granted against the Plaintiffs pursuant to 8 9-1-29's ten-year
statute of limtations. Al t hough the April R&R did not say so
explicitly, Magistrate Judge Alnond later clarified, by way of
the April 25 Carification, that the April R&R al so recommended
denying as noot Shilo's Mtion for Sunmary Judgnment against
Ginnell (who would no longer be a party to this action provided
the March R&R was accepted by this Court).

On April 18, 2005, Shilo filed its Answer to the Plaintiffs’
First Amended Conpl aint. Ginnell followed suit on April 20
2005, and reasserted its Cross-claim against Shilo, which Shilo

subsequent|ly answer ed. On April 21, 2005, Shilo filed an



ojection to the April R&R, claimng that the April R&R should
not have nerely denied as noot Shilo's Mtion for Summary
Judgnent, but rather should have addressed the nerits of that
Mot i on, namnel vy, whether 8§ 9-1-29°s ten-year statute of
limtations barred Ginnell’s Cross-claim Interestingly, Shilo
did not object to the April R&R' s failure to address whether § 9-
1-29 also barred Plaintiffs’ clains. On May 6, 2005, Ginnell
filed a Response to Shilo’ s Objection, asserting that Magistrate
Judge Alnond did not err in failing to address the nerits of
Shilo’s Mdtion against Ginnell, since Ginnell was no |onger a
party to the action pursuant to the March R&GR. ' Ginnell also
argued that 8 9-1-29 was inapplicable to contribution and
indemmity clains based in contract, and therefore did not bar its
Cross-claim against Shilo. A hearing on the Plaintiffs’
ojection to the March R&R, and on Shilo’'s Objection to the April

R&R, was held on June 2, 2005.

" This argunent is patently incorrect. As Grinnell, itself, points
out el sewhere in its Response, the dismssal of Ginnell fromthis
case is entirely dependent on this Court’s adoption of the March
R&R. (See Def.’s Response to Obj. at 5 (“This issue renai ns noot
so long as this Court upholds [the March R&R].").)
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1. Di scussi on

A The March R&R

The Plaintiffs’ two-page Objection to the March R&R, which
summarily lists four of Magistrate Judge Alnond’ s findings to
which the Plaintiffs object, without stating any basis what soever
for those objections, is clearly in violation of the letter and
spirit of District Court of Rhode Island Local Rule 32(c)(2).
This Rule provides, in relevant part, that:

Any party may object to the nmagistrate’ s proposed
findings, recommendations or report issued under this
rule within 10 days after being served with a copy
thereof. Such party shall file with the clerk of court
and serve on all parties witten objections which shal
specifically identify the portions of the proposed
findings, recommendations or report to which objection
is made and the basis for such objection

Local Rule 32(c)(2) of the Dist. . of R1. (enphasis added).
Nor do the Plaintiffs provide any brief, menor andum  of
authorities, or other supporting docunents fleshing out the basis
for their objections.

It has been well stated that:

if the magistrate system is to be effective, and if
profligate wasting of judicial resources is to be
avoi ded, the district court should be spared the chore
of traversing ground already plowed by the nmagistrate
except in those areas where counsel, consistent wth
the latter’s Fed. R Cv. P. 11 obligations, can in
good conscience conplain to the district judge that an
objection to a particular finding or recommendation is

10



“well grounded in fact and is warranted by existing | aw
or a good faith argunent for the extension,
nodi fication, or reversal of existing |aw . ”

Sackall v. Heckler, 104 F.R D. 401, 402-03 (D.R 1. 1984)

(Selya, J.). Local Rule 32(c)(2) of this Court requires
counsel to articulate the specific objections to a
magi strate judge s report and recommendati on. The reasons
are to be set forth in the objection itself and should be
expanded upon in an acconpanyi ng nenorandum of authorities.
There nust be substance to such an objection. This may
i nclude pointing out that the magistrate judge m sread the
record (and found no factual disputes where such disputes
were present, for exanple) or mssed a key authority; or it
may involve a good faith argunment that the magistrate judge
applied the law incorrectly in some way. But it will not do
to sinply ask for another bite at the apple.

Here, the Plaintiffs have failed to provide any support
what ever for their objections to the March R&R, and it is
not this Court’s job to search for such support.
Accordingly, this Court adopts the March R&R (whi ch was nade
applicable to Johnston by way of the Menorandum and Order)
and grants Ginnell’s Mtion for Summary Judgnment agai nst

the Plaintiffs. See id. at 403 (approving report and
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recommendati on where plaintiff failed to state any basis for
its objection, noting that “[t]he court, rather than being
directed to a genuine bone of contention, is left, on this
claimant’s approach, to rummage through the haystack in

search of the nost evanescent of needles”); see also Johnson

V. Zema Sys. Corp., 170 F.3d 734, 741-42 (7th GCr. 1999)

(reasoning that plaintiff’s failure to specify basis of its
objection to report and recomrendati on, while not
obj ecti onabl e under Fed. R Cv. P. 72(b), would not suffice

under nore stringent local rules such as District Court of

12



Rhode Island Local Rule 32(c)(2)).® Ginnell’s Cross-claim
against Shilo is denied as noot.

B. The April R&R

This Court also adopts the April R&R as foll ows. Because
Ginnell is no longer a party to the action pursuant to this

Court’s adoption of the March R&R, Shilo's Mtion for Summary

8 This Court’s rejection of the Plaintiffs’ non-conformng
bjectionis the third strike in a poor outing for the Plaintiffs.
First, as noted above, the Original Plaintiffs failed to correctly
state the nane of the owner of the Lodge and party in contractual

privity with Shilo, i.e., Johnston. This, inturn, resulted in a
substitution of players late in the game and an unnecessary
i nconveni ence for all parties involved -- including this Court.

Second, despite the Original Plaintiffs’ assurances that Giinnell’s
| egal argunents agai nst HRC woul d equal ly apply to Johnston if the
Conmplaint were anended, and the nmenorialization of this
understanding in Mgistrate Judge Al nond's March 28, 2005
Menor andum and Order, Plaintiffs’ counsel nevertheless defied its
earlier position when it argued at the June 2, 2005 hearing before
this Court that Ginnell’s Mtion for Sumrary Judgnent was
i napplicable to Johnston. (Tr. at 3:22 - 4:20 (“[1]n light of the
fact that the Court recently allowed the plaintiff to amend its
conpl aint to nane [Johnston] as the individual plaintiff and as the
subrogor of Travelers, | wonder whether or not [Ginnell’s] notion
for summary judgnent isn’'t noot at this point.”).) This is
especially troublesone given that counsel for the Oigina

Plaintiffs previously stated that it would be “disingenuous” to
request Johnston’s substitution at such a |ate date and then use
this substitution as a defense to Ginnell’s Mtion -- which is
exactly what it has done here. Wile this Court recognizes that
the attorney representing Johnston at the June 2, 2005 hearing was
not present at the March 16, 2005 hearing in connection with the
Motion for Leave to Anmend the Conplaint, the attorney’s nane
appears on the Plaintiffs’ Objection to the March R&R and he is
t heref ore responsi bl e for knowi ng t he positions taken by his fell ow
counsel
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Judgnent against Ginnell is denied as noot. This Court thus
need not address Shilo's statute of I|imtations defense to
Ginnell’s Cross-claimset forth within that Mtion. Because of
the substitution of Johnston for HRC, Shilo’'s Mtion for Summary
Judgnment against the Plaintiffs is also denied as noot. Wi | e
the April R&R did not specifically address Shilo's statute of
limtations defense to the Plaintiffs’ Conplaint, Shilo does not
raise this as an objection to the April R&R and therefore, any
such objection is deened waived. All that remains then is for
this case to proceed to trial on the Plaintiffs’ Conplaint
agai nst Shilo.?®

[11. Concl usion

For the forgoing reasons, the Court hereby ORDERS as

fol |l ows:
1. Ginnell’s Mtion for Sunmary Judgnent against the
Plaintiffs is GRANTED
2. Ginnell’s Cross-claimagainst Shilo is DENI ED as noot;

and

°The caption of this case is hereby changed to “Travel ers | ndemity

Conpany of Illinois, as subrogee of Johnston Retirenent Residence
Limted Partnership; and Johnston Retirenent Residence Limted
Partnership v. Shilo Automatic Sprinkler, Inc.,” in accordance with

the First Amended Conplaint and this Menorandum and O der.
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3. Shilo’s Mdtion for Summary Judgnent against Ginnell
and the Plaintiffs is DENI ED as noot.

I T 1S SO ORDERED.

WlliamE Smith
United States District Judge

Dat e:
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